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Top 10 Tips on Handling Tidelands Applications

by Witliam E. Andersen

Attorneys representing property owrners or purchasers of lands subject to

New Jersey tidelands claims of title have a number of important considerations
to bear in mind. The state agency involved, the Tidelands Resource Council
(TRC),! has procedures and practices unique to its role and its history. Counsel
must be guided by the statutes,? the case law and what published information®
exists. In addition, applicants will find the staff of the Bureau of Tidelands
Management helpful in explaining how matters are prepared for council review

and presented.

t the same time, cllents will often press for

immediate action becauge of pending real

estate transactions. They wiil have heard

that the TRC and its reviewing authorities

have no deadline by which to act, and that

the TRC need not make any conveyarce at
all if it feels keeping the land in state hands or SUb_]ECt toa
claim is in the public interest.*

COverlaying all of this in recent years has been an, unrelent-
Ing and dramatic rise in property valies in many New Jersey
areags, especally those offering waterfront access or views,

Experienced attorneys in this field have learned that it is
usually possible to overcome these problems and secure an
acceptable result without fatally damaging any pending
transactions. This article will offer ideas to help accomplish
this result.

First, some background is required. The state of New Jersey
owns. in fee, all lands naturally flowed by the mean high tide
within its berders, such as the lands under the Atlantic Ocean,
Barnegat Bay and much of the Delaware River® It also owns

those lands once under tidal waters and since artificially

" filled.® The current tidal lands are presumptively state-owned,
while the now-filled lands are presuimptively privately owned,
but are still burdened with the state’s claim.” Adverse posses-
sion 15 not a defense to such claims of title ®

Somme of these claims exist In every county except Morris,
Sussex, Hunterdon, Warren and Somerset.? Hundreds of prop-
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erties in the rest of the counries have these claims. Buyers usu-
ally want clear title, and these ¢laims often become an issue
on the sale of the affected land.

Generally, the claims are shown on tidelands claims maps
of record in every county affected." Once a claim has been
identified, the state agency that must be contacted to clear
title is the TRC, through its staff at the Bureau of Tidelands
Management in Treniton. Usually, the state will agree to sell
its interest if the lands involved have been filled since before
1977, Often the price is significant, since the state 5 consti-
tutionally required to sell at no less than fadr market value.” .
Depending on the facts, however, counsel can seek discourits
on hehalf of bonta fide purchasers for value who are unin-
sured, or for the state’s litigation risk associated with making
the claim." Additionally, thousands more waterfront proper-
ties in the affected counties adjoin natural tidelands and
owners there must purchase or rent the areas they use for

piers and the like.? Again, they moust deal with the TRC.

Follawing is a list of the top 10 tips on handling tidelands
applications. While reasonable minds could differ on their

order of importance, experience has shown these poltstobe
helpﬁll and important,

10. Use the maps as the start of your research, not the
end. Do not use paper prints to make decisions in
close calls in tidelands matters.

The process usually starts with the announcement that a



state tidelands claim has been found on
a property. The first thing to do is to
question that conclusion. Ask how it
was determined that there is 2 claim.
‘Was a survey used? Was the survey com-
pared with the original state plastic
claims overlay and photg base maps, or
with paper prints? Paper prints are far
too inaccurate to uge in such matters, as
arg tax maps.

Further, has your engineer or survey-
or taken into account the recent redefi-
nition of the state plane coordinate
system? Have your engineer plot the
clatm using stable maps or geographic
information systems (GI5) coordinates.

Also, ask about the source of the
state's claim. If it appears that the
claims line follows the high water line
deplcted on the photo base maps, then
it is Iikely that the source of the claim
on your property Is the present scene., If
your shoreline is natural, and has not
been artificlally filled, then vou may be
able to convince the TRC that the new
upland created sinee the clalins maps
were filed was created by natural accre-
tion. Most irnportantly, ask if a title
search reveals any state tdelands
grants. They. too, should be plotted on
vour survey. Thus, there are a number
of ways in which, even if there appar-
ently iz a state title claim to the proper-
ty, one might not legally exist.

9. When you first have contact with
the client, get as much information
as possibie concerning the state
tidelands claims.

You will ofter: be pressed to resolve
tidelands matters quickly because of
rapidly rising real estate peices. The TRC
does not sat the value of its clalm until
presented with an application at a rneet-

* g, and so there i an advantage in fil-

ing state tidelands
immediately and completing them as
soon as possible. Having your clients
sign the forms and fill out the guestion-

natres early will help move the process

applications
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along, but it will keep the onus on you
to foliow through and actually file them
with the state promptly. Unfortunately
there are too many insiapces of delays
in filing and cormpleting applications,
which hurt the clients and their insurers
in this market.

Key to the tidelands application
process is locating and understanding
the title insuratice policies that may be
applicable, The focus in this area is
often on the-exceptions to coverage,
which are usually found in Schedule B.
A common exception is to “lands now
or formerly flowed by the mean high
tide.” Usually, this exception exaner-
ates the title Insurance company from
coverlng the claim. However, if the
state is making a tidelands elaim of
title to all of the property covered by
the title insurance policy, then title
cnmparues will spmetirnes honor the
policy regardless of the exceptions, on
the theory that otherwise there would
have been no insurance at all. Alterna-
tvely, if the state Hdelands claim 13 to
a former tributary of the adjacent
waterway, and the exception is to
lands now or formerly flowed hy
Barnegat Bay. or the like. then there
should still be coverage. The state
claim is not to the hefl of Barnegat Bay,
but to a former wributary.

Title insurance policies, like all
insurance policles in New Jersey, are
read In favor of the insured's reason-
ablée expectations, and in favor of cov-
erage.® The named insured includes
successors by operation of law, so that
heirs and devisees are included, but
purchasers for value are not. Intra-fam-
ily transfers should therefore be pro-
tected with a new policy. However, one

case allowed a revival of coverage fol-

“lowing a reconveyance.'s

Once you determine that there is
coverage, the amount of that coverage
becomes important. On occasion, title
comparies have compared the possible

consideration expected to be charged
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by the state to the policy amount, and
decided to surrender the policy ameount
to the insured. Relying on language
now found in many policies, the title
insurance cormnpany may then refuse to
caver future costs of defense against
the state tidelands title claim.’® Such
costs, involving surveys and appraisals
and special expertize In a number of
fields, can be considerable. Attorneys
representing insureds may wish to
resist refusals to cover defense costs in
this way."”

Secure not only a current, sealed sur-
vey, but alzo any older surveys predaces-
sors may have prepared. or which might
be referenced in the title search. The
state will lay clairmn to any ungranted
filled area beyond record title, even if it
is an encroachment of as little as 18
inches, the most common depth used
for new bulkheads.

As long as the waterway is matural,
the title claim will exist, regardless of
the location of the apparent claim on
the tidelands claims map., And if the
property is within a state tidelands
grant, but that area iz subject to a piers-
only clause, the encroachment of a
new bulkhead will still represent a
clairn area. If record title reveals a filed
map, and a conveyance from the devel-
oper of the property by reference to a
filed map, the state may well claim title
outshore of that filed map high water
line, as it may do under the reservation
statemernt, even if the filed map is over
40 years old.” Examine the history of
the site frotn maps and surveys and aer-
ial photography of the area to deter-
mine if a case can be made for
accretion from that line to the current
high water line.

. IF questioning the patties or review- .
ing the title record reveals a recent butk-
heading, attemnpt to locate copies of
whatever permits were secured at the
time. The Department of Environmen-
tal Protection requires permits to be
recorded,”® and having the permits

19



avoids a time-consuming, and at times
unsuccessful, search of state records.
{Once secured, check the permits and
the accompanying surveys against the
cutrent survey and the structures as
built. Permits only protect structures in
" the same place and size as what was per-
mitted. If the comparison reveals a
change, then a permit modification, at
least, will be required, and the TRC will
require a corrected license, and, likely,
what amounts to back rent.®

8. Have your surveyor plot everything.

Done right, a piciure—here, the sur-
vey—is still worth a thousand words,
especlally for waterfront property. Have
the mean high water line, the state’s
tdelands grants. its licenses, its leases
and the claims line plotted on your sur-
vey. Are there structures in the water
adjoining the property? If so, have them
depleted ag well, Do they match the per-
mits and the tidelands license? Does the
title search reveal a filed map high water
line? If so, that should be shown as well.

Once your survey is completed accu-
rately, check whether there are any
gores between the claims line and the
grant high water lines. Determine
whether there are any encroachments
or discrepancies with permits or licens-
es. Only then will you have a complete
plcture of the state’s tidelands claim on

the property.

7. Read the title search yourself.

A close examination of the title
search for your property could pay real
dividends in tidelands matters. A
dynamic natural shoreline may reveal
itself in a succession of conveyances
showing ever-lengthening distances to
high water, and thus possible accretion,

‘whiich iniires titlé to the upland ewner.?

Further, it may include a warranty deed,
which may allow counsel to look to
anather title insurance policy for cover-
age. 2 If there is a state tidelands grant in
the chain of title, determine whether

20
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the precise grantee was the record title
owner of the subject property on the
date of delivery: Only thus will the
grant be valid, according to its terms.®

Moreaver, the state tidelands grants
in the chain of title, llke any other
deeds, may have other conditions that
remain binding on present and future
awrners. Typical In such documents is
the existennce of a bulkhead line, and a
prohibition against filling outshiore of
that line.* Regardless of where the
claims line is, the state will agsert title to
any encroachment of bulkhead lines or
no-fill clauses In grantz or leases. What
was noted earlier about filed maps
applies here a= well. If an owner took
title by a filed map, then successors in
title could take no more. Encroach-
ments by fill beyond a filed map high
water Hine will generate a title claim by
the state 1n natural tidal water bodies,
Be prepared to make a case for accretion
or to apply to purchase the filled land
from the state,

6. Don't take chances: Apply for a
statement of no interest,

At times, state tidelands claims lines
and state grant high water lines do not
match. They often arise from different
sources and are dated at different times,
80 the variances are not surprlsing. Stli,
if the grant high water line is waterward
of the state claims line, a gore area
exists that may represent a state tide-
lands claim.

Another common situation involves

a streamnbed depicted in a grant as locat-
ed differently than as shown on the
state tidelands clairns map. You may be
of the opinion that the gore area consti-
tutes no claim and that the intent of the
parties was to include the claimed
streambed wherever it may have been.
Often, a review of the records of the
TRC since the 1980s will reveal proper-
ties in the area with similar problems
the state has already considered.

There is Httle reason to accept the risk
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of relying upon an opinion letter or an
expert’s advice. Under N.J5.A. 13:1B-
13.5(a). the TRC, for a nominal fee, will
consider the results of your research,
combine it with its own staff work, and
declde whether there 15 2 claim or not. If
a statement of no interest is approved,
the owner will receive a recordable doc-
ument that will bind the state against
mnaking any future tidelands title claims
on the property. Thig will be done with-
out any reference to the value of the
tract under review,

5. Read escrow agreements carefully.

More and more in recent years, tide-
lands escrow agreements have been
developed to deal with state tidelands
claims matters without delaying clos-
ings. The TRC and the state are very sup-
pottive of this effort because the reviews
required of TRC actions usually prevent
the state from meeting closing dead-
lines. However, these escrow documents
are commonly drafted by the buyer and
presented to the seller as standard, and
are at times signed without due
thought. The standard escrow agree-
ment often requires the seller or the sell-
er's Hnsurer to pay for the grant no
matter what the price or the conditions.
Often the processing of the grant is left
in the hands of the buyer or buyer's
attorney or agent, 5o the seller has little
control over the filing of the application
or the responsiveness of the buyer to the
state or the timing of the state action.

In a rapidly rising real estate market,
the TRC has seen escrows thought to be .
well in excess of what was needed
streiched thin to cover the costs
involved. Sometimes, even well-funded
escrows are not enough. The selier has
already sold, so he or she has not par-. .
ticipated in the gaing in the value of
the property since the closing, and yet
rnust pay that additional value up to
the date of the action of the TRC at its
meeting. This has led to what sellers
have concluded are unfair and unex-



pécted allocations of the costs between
buyer and seller required by the stan-
dard escrow agreements.

When tidelands escrow agreements
favoring buyers are signed, attorneys
representing sellers should congider
retaining at least the power and durty to
process the tidelands applications and
seeing them through. When their
clierits” money s at risk, representation
would be at Jeast some protection
against potentially ruinous expenses,

4. Timing is everything-

I your client needs a state tidelands

grant, lease, license or statement of no
interest to regularize the ttle, there is no
benefit to waiting ta file the application.
Payment i5 not required upfront
indeed, payment is almost certainly
marty months away. The application
does not indicate acquiescence In the
validity or value of the state’s title clain,
and = property owner may decline the
grant up to the point of delivery with-
out penalty. The process involves an
exchange of information akin to explor-
ing the possible settlement of a quiet
title actiot.

On the other hand, waiting 1o file the
application usually only increases the
costs to settle the matter, especially in a
rising rea] estate market. The process is
lengthy. It involves review by the techni-
cal and appraisal staff of the Bureau of
Tidelands Management, by the Tidelands
Resource Council, by the commissloner
of the Department of Environmental
Protection, by the attorney general, by
governor’s courtsel, by the governor, and
by the secretary of state. It usually takes
12 to 18 months or more for even rou-
tine matters. If the applicant does not

delay the process, as a matter of policy,

" 'thé price is not changed after the TRC
meeting, even though another year or
rnore passes before delivery. The parties
both assutme that the value at the time
the. TRC acts remains the fair market
value until the date of delivery.
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During this process, it Is Important to
retain control of the application if your
client’s maoney is at risk. Any delay by
the applicant can resuit in the property
being reappraised and the proposed
consideration increased. If you have
control over the process, you can pre-
vent delays from accurring.

3. Selling the propesty while a
tidelands application is pending is
possible, but the transaction must
be done with care.

Since the 1850s, the Legistature has
recogiized a "natural equity” that tidal
waterfront owners have,® and New Jer-
sey statutory law has protected that
equity. The state may only deal with
upland owners in tidelands title mat-
ters.¥ It may deal with others only with
the upland owner's consent® At the
same time, the TRC is not a court, and
may not determine who 15 an upland
owner it any final way.® Ag a result, the
TRC makes preliminary decisions and
then makes prants, licenses and leases
subject to the accuracy of those decl-
sions.® In the few instances where the
state has Dbeen wrong concerning
upland ownership, the court volds the
supposed grart.”

Part of this protection irivolves lan-
guage appearing in nearly all state tide-
lands grants requiring that the grantee
be the upland owner on the date of
delivery of the grant. This paragraph is
known as the upland owner's clause. 1t
states, generally, that if the grantee is

not the ownet of the property on the

date of deltvery, then the grant is void
ab initip.** To avold problemns with the
statutory requirement of upland owner-
ship, but to stll process applications,

to their upland ownership first at the
time of the Initlal application; secend,
in response to the TRC's action; and
then again just before dellvery of the
grant. S5till, at times, referred counsel
are not aware of title changes, and occa-
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the state requires applicants to certify
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sionally certify in error. This creates
serious problems.

As a resuit, attorneys sometimes
advise clients that they cannot convey
title while their tidelands application
Is peniding, To aveid this hardship, the
TRC 2nd its staff have developed a
number of sclutions. Property owners
who have applied for state tidelands
grants may sell before delivery if they

. inform the TRC., have the buyers

assume the application, and advise the
TRC of the disposition of any escrow.
It is now routine for an application to
be presented to the council in the
names of the seller and a buyer, and
almost as routine for a name change to
be made in state tidelands grants as
they are being processed. To avoid mis-
understandings in this important mat-
ter, consider advising your clients in
writing that they may transfer title
while their application i pending, but
only after informing you and the state
of the conveyance. The alternative is
to face the prospect of an invalid grant
with limited ways of correcting the
problem,.

2. Read the tidelands instruments
personally,

State tidelands prants, leases and
livenses are read in favor of the state
and agalnst the conveyance of any
interest, should there be any ambigui-
tv.® With that ih mind, it is mportant
to read with care amty tidelands instru-
ments upon which there will be any
reliance. Search the documents for any
special conditions. Include in that
search the information contained on
the maps annexed to nearly all state
tidelands grants.

At times, speclal language is added
to the text of grants to take into
account the state'’s public trust respon-
sibilities. Public access clauses, as for
public waterfront walkways ar for
beach access, are now imposed on
appropriate properties.® Such condi-

21



tions are intended to be permanent.
Sirnilarly, there are often clauses pre-
venting further filling of tidelands or
establishing, in older grants, bulkhead
lines and pierhead lines. Such clauses
should be discovered, understood and
their boundaries located on the cur-
rent survey.

If there is anv encroachrnent, the
state will make a claim. Similarly, if
public access iz blacked, the propesty
owner should count on the state's
enforcement. staff taking action.®
Other states may measure their tide-
lands title interests in acres, but New
Jersey does 5o in square feet. Encroach-
ments or other violationz of the terms
of a grant or lease must be resolved.

1. Never pull an application from the
agenda of the TRC.

This eaution qualifies as the top dp
on dealing with tidelands matters
because of the financial harm such
actions repeatedly cause applicants for
no apparent gain. Applicants at times
believe that it takes too long for a tide-
lands grant applicatlon to reach the
TRC. Occasionally, when the date is set,
the applicant objects to some aspect of
the staff recommendatiory: the size of
the ¢laim is too large, the proposed dis-
count Is too low, or the appraised value
of the site is too high, for example. The
first inclination is to adjourn the appli-
cation to 2 later date while the contested
fssues are discussed. There are too many
examples when this results in a long
delay, caused by the applicants, their
attorneys, or their experis. in returning
the matter to the TRC for a decision.

Often such delays, in a rising real
estate market, trigger reappraisals of the
property. At tirnes, these re-evaluations

mofe than offset shy addifional dis

count the attorney is seeking. At some
point, counsel might ernerge victorious,
but the client or the insurer will still pay
more. Trust them to be unimpressed
with the success.

22
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The perfect storm of such matters, for -

example. i5 triggered when a waterfront
property’s application is pulled from the
courncil’s agenda by the attorney who dis-
agrees with the bureau’s staff over the
price. Then, the samme attorney delays
reporting back to the state, prices rise and
the bureau locates further evidence on
the clairn and reappraises the site. The
offer of a litigation risk discount is with-
drawn, and Instead of the lower result
counsel first sought, the proposed grant
consideration ends up being more than
four times higher than it originally was,
There is no reason to expose the
client or the insurer to this risk. Keep in
touch with the Bureau of Tidelands staff

s0 the client knows the staff recommen-

dation and its basis before the meeting,
Then, if there is a disagreement over
some aspect of the matter, bring it to the
staff's attentlon by phone or letter, and
reserve the issue at the rneeting if neces-
sary. Allow the matter to go to a vote;
that way the price and the conditions
are fixed and the application will con-
tinue to be processed. Meanwhile, seek
to resolve the outstanding issues.

If resolution Is not possible, then re-
present the matter to the TRC on a
motion for reconsideration. The TRC
reconsiders such matters de noveo, both
in fact and In spirit, so that applicants
are not prefudiced by the first determi-
natipn. Nor iz the staff recormendation
given any special welght, If the result i=
favorable to the applicant, then the pro-
cessing continues at the new value or
with the new conditions, and no time is
lost. If the TRC declslon is to stand on
the previously approved value or condi-
tions, agaln no time is lost and there Is
no re-appraisal of the site,

Should the result still be cqmidered o

unacceptable, refuse the grant and file
suit to quiet title, or the client may con-
tnue to hold the property with the
clairn. The exposure to the clients and
their attorneys secking to pull an appli-
cation from the Tidelands Resource
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Council's agenda is practically unlimit-
ed, while the risk in allowing the matter
to proceed to a vote when it is ready, and
then stubrnitting it on reconsideration, if
necessary, 1s negligible. That is a far bet-
ter course 1o take in a dsing market.

Final Thoughts

The Tidelands Resource Council and
its predecessors have been in operation
since 1864, and tidelands title claims in
genieral have existed in New Jersey

" since 1821.% Thousands of grants and

licenses and leases have been delivered
since that time. In recent years. the
development of the tidal areas of the
state has proceeded at such a pace that
many shore areas are fully built-out,
and new development at times starts
with bulldozing what has already been
bulit. In such conditions, a premium s
placed on resolution of title matters
with speed,

The practice before the TRC is not 50
bad, and the process does not take as
long as once believed. The proper use of
escrows and joint applications salve
most of the timing problems. And the
cost of claims can be reduced for litiga-
tion risk without the expense of a law-
suit. Further, the state will discount its
claim when the record title owner has
acted in good faith,

When you are aware of the practice
before the Tidelands Resource Council,
you will prepare your applications bet-
ter, present your positions more effec-
tively and will more often be satisfied
with the results you have achieved. 62
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